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covered attorney’s violation of subpart 
B of this part if: 

(1) The supervisory attorney orders 
or, with knowledge of the specific con-
duct, ratifies the conduct involved; or 

(2) The supervisory attorney has di-
rect supervisory authority over the 
other attorney and knows of the con-
duct at a time when its consequences 
can be avoided or mitigated but fails to 
take reasonable remedial action. 

(d) A supervisory attorney is respon-
sible for ensuring that the subordinate 
covered attorney is properly trained 
and is competent to perform the duties 
to which the subordinate covered at-
torney is assigned. 

(e) [Reserved] 

§ 776.54 Responsibilities of a subordi-
nate attorney. 

(a) A covered attorney is bound by 
this part notwithstanding that the cov-
ered attorney acted at the direction of 
another person. 

(b) In recognition of the judge advo-
cate’s unique dual role as a commis-
sioned officer and attorney, subordi-
nate judge advocates shall obey lawful 
directives and regulations of super-
visory attorneys when not inconsistent 
with this part or the duty of a judge 
advocate to exercise independent pro-
fessional judgment as to the best inter-
est of an individual client. 

(c) A subordinate covered attorney 
does not violate this part if that cov-
ered attorney acts in accordance with a 
supervisory attorney’s written and rea-
sonable resolution of an arguable ques-
tion of professional duty. 

(d) [Reserved] 

§ 776.55 Responsibilities regarding 
non-attorney assistants. 

(a) With respect to a non-attorney 
acting under the authority, super-
vision, or direction of a covered attor-
ney: 

(1) The senior supervisory attorney 
in an office shall make reasonable ef-
forts to ensure that the person’s con-
duct is compatible with the profes-
sional obligations of a covered attor-
ney; 

(2) A covered attorney having direct 
supervisory authority over the non-at-
torney shall make reasonable efforts to 
ensure that the person’s conduct is 

compatible with the professional obli-
gations of a covered attorney; and 

(3) A covered attorney shall be re-
sponsible for conduct of such a person 
that would be a violation of this part if 
engaged in by a covered attorney if: 

(i) The covered attorney orders or, 
with the knowledge of the specific con-
duct, explicitly or impliedly ratifies 
the conduct involved; or 

(ii) The covered attorney has direct 
supervisory authority over the person, 
and knows of the conduct at a time 
when its consequences can be avoided 
or mitigated but fails to take reason-
able remedial action. 

(b) [Reserved] 

§ 776.56 Professional independence of 
a covered USG attorney. 

(a) Notwithstanding a judge advo-
cate’s status as a commissioned officer 
subject, generally, to the authority of 
superiors, a judge advocate detailed or 
assigned to represent an individual 
member or employee of the DoN is ex-
pected to exercise unfettered loyalty 
and professional independence during 
the representation consistent with sub-
part B of this part and remains ulti-
mately responsible for acting in the 
best interest of the individual client. 

(b) Notwithstanding a civilian USG 
attorney’s status as a Federal em-
ployee subject, generally, to the au-
thority of superiors, a civilian USG at-
torney detailed or assigned to rep-
resent an individual member or em-
ployee of the DoN is expected to exer-
cise unfettered loyalty and professional 
independence during the representation 
consistent with this part and remains 
ultimately responsible for acting in the 
best interest of the individual client. 

(c) The exercise of professional judg-
ment in accordance with paragraph (a) 
or (b) of this section shall not, standing 
alone, be a basis for an adverse evalua-
tion or other prejudicial action. 

(1) Subpart B of this part recognizes 
that a judge advocate is a military offi-
cer required by law to obey the lawful 
orders of superior officers. It also rec-
ognizes the similar status of a civilian 
USG attorney. Nevertheless, the prac-
tice of law requires the exercise of 
judgment solely for the benefit of the 
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client and free of compromising influ-
ences and loyalties. Thus, when a cov-
ered USG attorney is assigned to rep-
resent an individual client, neither the 
attorney’s personal interests, the in-
terests of other clients, nor the inter-
ests of third persons should affect loy-
alty to the individual client. 

(2) Not all direction given to a subor-
dinate covered attorney is an attempt 
to influence improperly the covered at-
torney’s professional judgment. Each 
situation must be evaluated by the 
facts and circumstances, giving due 
consideration to the subordinate’s 
training, experience, and skill. A cov-
ered attorney subjected to outside 
pressures should make full disclosure 
of them to the client. If the covered at-
torney or the client believes the effec-
tiveness of the representation has been 
or will be impaired thereby, the cov-
ered attorney should take proper steps 
to withdraw from representation of the 
client. 

(3) Additionally, a judge advocate has 
a responsibility to report any instances 
of unlawful command influence. See 
R.C.M. 104, MCM, 1998. 

§ 776.57 Unauthorized practice of law. 
(a) A covered USG attorney shall not: 
(1) Except as authorized by an appro-

priate military department, practice 
law in a jurisdiction where doing so is 
prohibited by the regulations of the 
legal profession in that jurisdiction; or 

(2) Assist a person who is not a mem-
ber of the bar in the performance of ac-
tivity that constitutes the unauthor-
ized practice of law. 

(3) Engage in the outside practice of 
law without receiving proper author-
ization from the JAG. 

(b) Limiting the practice of law to 
members of the bar protects the public 
against rendition of legal services by 
unqualified persons. A covered USG at-
torney’s performance of legal duties 
pursuant to a military department’s 
authorization, however, is considered a 
Federal function and not subject to 
regulation by the states. Thus, a cov-
ered USG attorney may perform legal 
assistance duties even though the cov-
ered attorney is not licensed to prac-
tice in the jurisdiction within which 
the covered attorney’s duty station is 
located. Paragraph (a)(2) of this section 

does not prohibit a covered USG attor-
ney from using the services of non-at-
torneys and delegating functions to 
them, so long as the covered attorney 
supervises the delegated work and re-
tains responsibility for it. See § 776.55 
of this part. Likewise, it does not pro-
hibit covered USG attorneys from pro-
viding professional advice and instruc-
tion to non-attorneys whose employ-
ment requires knowledge of law; for ex-
ample, claims adjusters, social work-
ers, accountants and persons employed 
in Government agencies. In addition, a 
covered USG attorney may counsel in-
dividuals who wish to proceed pro se or 
non-attorneys authorized by law or 
regulation to appear and represent 
themselves or others before military 
proceedings. 

§§ 776.58–776.65 [Reserved] 

§ 776.66 Bar admission and discipli-
nary matters. 

(a) A covered attorney, in connection 
with any application for bar admission, 
appointment as a judge advocate, em-
ployment as a civilian USG attorney, 
certification by the JAG or his des-
ignee, or in connection with any dis-
ciplinary matter, shall not: 

(1) Knowingly make a false state-
ment of fact; or 

(2) Fail to disclose a fact necessary to 
correct a misapprehension known by 
the person to have arisen in the mat-
ter, or knowingly fail to respond to a 
lawful demand for information from an 
admissions or disciplinary authority, 
except that this part does not require 
disclosure of information otherwise 
protected by § 776.25 of this part. 

(b) The duty imposed by subpart B of 
this part extends to covered attorneys 
and other attorneys seeking admission 
to a bar, application for appointment 
as a covered USG attorney (military or 
civilian) or certification by the JAG or 
his designee. Hence, if a person makes 
a false statement in connection with 
an application for admission or certifi-
cation (e.g., misstatement by a civilian 
attorney before a military judge re-
garding qualifications under R.C.M. 
502), it may be the basis for subsequent 

VerDate Sep<11>2014 12:54 Sep 13, 2016 Jkt 238135 PO 00000 Frm 00537 Fmt 8010 Sfmt 8010 Y:\SGML\238135.XXX 238135Lh
or

ne
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2016-11-02T09:24:28-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




